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Memcrandum
To: Director, Hational Park Service . _
. 1

From: Acting Assistant Solicitor, Matiopal Parks

Subject: Quitclaim Deed From Commercial Salvage Company Covering Porticms
of the Abandcned Port Angeles Western Railrced Right-of-Way,

Oly=mpic h.tiou.l Park and Olympic Neticoal Forest

_ VWe have carefully reviewed the unreccrded quitclaim deed,

"~ dated July 30, 1954, from the Cammercisl Salvage Company to the United
States of America, covering portions of the abandcned Port Angeles
Western Railrced Ccmpeny's right-of-way, and related papers, transmitted
to you with Acting Regicnal Director Maler's memorandim of June 15. Your
Office bas requested that these documents be sent to the Attorney General

for a title cpinion prior to recording of the deed.

T ' Before the title papers are forwarded to the Department of .
Justice, we \rish to call ycur attention to the following matters: s

l. It appears that the Port Angeles Western Railrced c:spaw
acquired its grant under the acts of March 3, 1875 (18 Stat. 482), and
March 3, 1899 (30 Stat. 1233). See Solicitor's Opinion M=-30265 of June 16
. 1939. As pointed out in former Chief Counsel Price's memorandum of
o '~ December 2, 1953, to the Superintendent of the Park, such a grant consti-
- : tutes merely an easemsnt for railroed purposes. See Gresat Forthern Railway
v. United States, 315 U. 8. 2. Any use inconsistent with the
purposes for vhich the grant was made would render it subject to forfeiture.
On April 7, 1954, a suggested draft of a form of relinquishment by the
Company of the grant of right-of-way was forwarded to Superintendent - -
Overly. However, Mr. Overly advises in his memorandum of May 19, 1955, = /
- that the Commercial Salvage Company, vhich purchased the assets of the
v Ydefunct railrced company at s pudblic auction cn Decesber 15, 1553,
' dzclinedto sign the relingquishment but did executs the quitelﬂahod
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the right-of-way, it is doubtful whether the purchaser at the public = 2
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lands may be concerned. Tt follows that the quitclaim deed from the A=y
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States as to auch right-of-way. However, in my opinion the quitclaim

deed may be treated as a relinquishment of the grant of right-of-way for

the purpose of clearing the record. The Bureau of Iand Management should

be informed of the relinquishment in crder that its records may be corrected

accordingly.

2., Where the railroced ccmpany acquired only an easement for
railrcad purpcses across privately-owvned lards, it appears that upcn
abandonment of the right-of-way the easement merged with the fee title
and the quitclaim deed could convey no real interest in such lands to the
‘United States. Mr. Overly suggests that the United States might execute
a quitclaim deed to the landcwners to remove the cloud on the title. We

doubt whether such a deed would have any legal effect. If and vwhen
the private lards are acquired by the United States, the deed from the
Ccmmercial Salvage Campany would serve to remove any objection to the
title arising frcm the prior conveyance of a railrcad easement to the
Port Angeles Western Railrocad Company. As to the lands acquired apd cwned > /
by the railrced ccapeny in fee, the deed from the Coumercial Salvage
Compeny would, of course, have the effect of comveying all of the right,
title, and interest acquired by it at the public sale toc the United

States.

3. The usual reportsa on possessory rights should be furnished
by the Superintendent before the title papers are sent to the Depertment
of Justice. Alsc, we should be furnished mars showing the abandoned -
railrcad right-of-way and fee title lands involved in this transaction.

Upcn receipt of the above da.ta, the yapers will de transmitted.
to the Devartment of Justice for title opinion.

ting Assista.nt Soliciter
t1
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Mr. Westland: ' -

As indicated in our letter of March 1%, vwe have logked = —
intc the metter of the lands formerly utilized by the Port Angeles and
Western Railrcad in Olympie National Park, which was the subject of
your letter of March 8. ,

It appears that the Port Angeles and Westerm Railroad \ Ths ;_«rf
Compary acquired the use of the land comprising the righteof-way | Smq ™ ~

by a gract under the acts of March 3, 1875 (18 stat. 428), and heratL R
March 3, 1899 (30 Stat. 1233), and that this grant constituted [ e
merely an easement for railroad purposes. Morsover, any use’ ““‘ “;““‘.
inconsistent with the purposes for which the grant wes made would ST

render it subject to forfeiture.

Upon learning that the right«ofeway had been abandored
and in eccordance with these premises, early in 1954 the Solicitor's
0ffice of this Department drafted a form of relinguishment proposed
for utilization by the company in relinquishing its easement grant.
This draft was forwarded to Superintendent Overly. In Mey 19535
Mr. Overly advised us that the Ccmmercial Salvage Company had pur-
chased the assets of the defunct railrocad company at a public auction
and that the Commercial Salvage Company had declined to sign the
relinguishzment. However, the company did execute & quitclaim deed
and this quitclaim deed is now being beld for its value as indicating
that the Commercial Salvage Company claims no title to the right-of-
wvay. Moreover, since the Commercial Salvege Company could not convey
any legal title to the United States to the right-of-way, it is our
opinion that the quitclaim deed may also be treated as relinquishment
of the grant for the purpose of clearing the record.

: Moreover, where the railroad company acquired only an
easement for railroad purposes across privately owrned lands, we
believe that, upon abandonment of the right-of-way, the easement
merged with the fee title and that the quitclaim deed executed by
the Commercial Salvage Company could convey no interest in the
right-of-way across privately owned lands to the United States.
Accordingly, it is our opinion that a quiteclaim deed from the United —
States to the adjoining landowners would have no legal effect.



Of course, as to any lands the railroad company owned in
fee, the deed from the Commercial Salvage Company would have the
effect of conveying all of the right, title, and interest acquired
by it st the public sale to the United States.

According to a title report prepared by the Clallam County
Title Company in May 1955, the righteof-way in Lots 5 and §, Secticr 1k,
Township 30 North, Range 9 West, W. M., is merely an easement across
privately owned lands. Therefore, it 1s our opiniorn thet the former
right-of-way has merged with the fee ownership of the adjoining lands
at this location and that the present owner of this adjoining land is
correct in his belief that he is now the owner of the right-of-way.

e appreciate your interest in this matter. Please call
on us whenever we may render any assistance.

' Sincerely yours,

(SD) FRED G 7 L

A LY
Myinz Secretary of the Interior
e

Bon. Jack Westland
House of Representatives
Washington 25, D. C.

Copy to: ’/Regional Director, Region Four (2), with copy of Rcpresentative
Westland's letter of March 8 (Advance copies)



United States Department of the Interior

OFFICE OF THE SOLICITOR

PORTLAND REGION, 1002 N.E. HOLLADAY ST.
P.O. Box 3621, Pocrland, Oregon 97208

July 24, 1974

In reply refer to:

Memorandum

To: - Regibn-al Director, Pacific Northwest Region, National
Park Service, Seattle

From: Office of the Regiomal Solicitor, Portland

Subject: Title of the United States in the Port Angeles and
Western Railroad Right of Way through Lots 9 and 10,
Frank Anderson's Subdivision, Olympic Natiomal Park

You requested that we review the title owned by the United States
in the above-described land. This request came about as a result
of a letter from Attorney Bart G. Irwin, claiming that his clients -
are the owners of Lots 9 and 11 of the Frank Andersom's Subdivision
and that the United States intended to release its interest in the
right-of-way through these lots. He requests that the United
States ''remove this cloud" from his clients' land.

For the purpose of review, you gave us your file covering the acqui-
sition of this railroad right-of-way by the United States. After
reyiew of this file and the title documents coatained therein, we
are:of the opinion that the United States owns the right-of-way*
thifaiigh .Lots 9 and 11 in fee;;and that there has never been any
:.ntem: ‘to -transfer this fee ‘title ~A brief review of the title _°
will ‘show the basis upon which we have based our opinionm.

1. 1In 1908, Frank and Mary Anderson filed the plat of Frank
Anderson's Subdivision, including Lots 9 and 11. According to the
plat, the subdivision was within Govermment Lot 7, Sectiomn 14,
Township 30 North, Range 9 West, W.M. Actually, a part of Lots 9

" -and 10 and all of Lot 11 are within Govermment Lot 6. We examined

the plats of this section in the Land Office of the Bureau of Land
Management and, although they are very faint, nevertheless, they
bear this out. However, we do not deem this to bg a defect in
title since the Frank Andersons' owned both Govermment Lots 6 and
7 at the time the plat was Eiled and the exact locatiomn of Lots

9 and 11 are clearly shown om the subdivision plat.



2. By deed dated January 3, 1911, Frank and Mary Anderson conveyed
Lot 10 of Frank Anderson's Subdivision to Mrs. J. H. Petersom.
Therefore, we are not concerned with Lot 10. ‘

3. By deed dated December 5, 1918, Mary Anderson, a widow, con-
veyed to Siems, Cary-H.S. Kerbaugh Corp. certain land, including

a part of Lots 9 and 11 of Frank Anderson's Subdivision. This deed
is recorded in Volume 102 at Page 24 of the Clallam County Deed
Records. The conveyance of tracts in these two lots are without
restriction or limitation except for the reservation of the shore-
lands lying in front of, adjacent to, or abutting the tracts.
Therefore, by this conveyance, these two tracts in Lots 9 and 11
passed to the grantee in fee. It is noted that the first part

of the description in this deed conveys a railroad right-of-way
over and across Lots 5 and 6 of Sectiom 14, Township 30 North,
Range 9 West, W.M. It could be argued that this conveyed a fee
title also, since no limitation of the estate comveyed is given.

A "right-of-way'" can describe a fee as well as an easement. How-
ever, in view of the interpretatiomns of this part of the deed, as
later discussed, there is no need to dwell further om this issue.
It is also noted that the description describes the center line
of the "railway as the same is now located and constructed.”
Evidently the railroad must have been built prior to 1918 and the
deed was obtained to perfect its title to the railread land.

4, By deed dated September 13, 1945, Mary L. Anderson, a widow,
conveyed to Petrus G. Pearson and Helen M., Pearson Goverument Lot
6, Section 14, Township 30 North, Range 9 West, W.M., '"EXCEPT part
heretofore conveyed for railroad right-of-way by deed recorded in
Volume 102 of Deeds, Page 24, records of said county.” The deed
reference is to the deed to Siems, Cary-H.S. Kerbaugh Corp., above
mentioned. Consequently, the title which passed to the Pearsons
excepted the tracts previously conveyed in fee to this company.

At the same time, the Andersons conveyed to the Pearsoms "all
shorelands of the second class' which had been excepted out of the
deed to Siems, Cary-H.S. Kerbaugh Corp.

5. Due to delinquent taxes, Clallam County foreclosed upon that
portion of Lots 9 and 11 of Frank Anderson's Subdivision outside
the railroad right-of-way, and, by tax deed dated December 21,
1946, the county sold these lots "except right of way" to William
.J. Wineberg. Since there is no showing to the contrary, we must
assume that the taxes were not delinquent on the lands owned by
the railroad in these lots and, consequently, they were not in-
cluded in the tax foreclosure. This assumption is¢ apparently
correct as evidenced by the title policy later issued to the
United States as hereafter referred to.



-6. By deed dated November 30, 1946, the United States Spruce
Production Corporation conveyed to the United States "That certain
railroad formerly known as Spruce Production Railroad No. 1, and
now known as Port Angeles Western Railroad" as thereinafter de-
scribed in the deed. The description includes the railroad "through

~..Sections Fifteen (15) and Fourteen (14), Township Thirty (30) North,
. Range Nine (9) West, Willamette Meridian."”

7. The Chief Counsel of the Nationmal Park Service advised the
Superintendent of the Olympic National Park by memorandum.of December
2, 1953, that the Port Angeles Western Railroad acquired an easement
across federal land under the Acts of March 3, 1875 (18 Stat. 482)
and March 3, 1899 (30 Stat. 1222). 1In discussing the sale to the
United States he stated:

"The foregoing, of course, is applicable only
to the portion of the right-of-way crossing Federal
land. The land acquired by purchase from private
owners is no doubt owned in fee . , . .'"

A similar conclusion was reached by the Assistant Solicitor when
he reviewed the title acquired by the United States from the Com-
mercial Salvage Company as hereafter set out. In his memorandum
to the Director of the National Park Service, dated August 30, 1955,

he stated:

""As to the lands acquired and owned by the railroad
company in fee, the deed from the Commerical Salvage
Company would, of course, have the effect of conveying
all of the right, title, and interest acquired by it
at the public sale to the United States.”

8. By Quitclaim Deed and Assigmment dated July 30, 1954, the Com=-
mercial Salvage Company conveyed, quitclaimed, and assigned to the
United States all its interest in the property described therein.
The description contains Par b which includes all that portion
of Lots 9 and 11 of Anderson's Subdivision as described in Deed

102, Page 24, except the shorelands. It also contains other parcels,
both fee and easement. For example, Rarcel 7a is described as an
easement across the Government Lots 5 and 6., Your file does mnot
reveal the purpose of the quitclaim deed so we assume that it was

to clear title in the United States.

9. By Certificate of Title No. M-11976, dated July 25, 1958, the
Washington Title Insurance Company of Seattle, Washington, certi-
fied that the land described therein was "indefeasibly vested in



fee simple of record in the United States of America." Among the
lands described therein is Parcel 1, which includes all that portion
of Lots 9 and 11 of Frank Anderson's Subdivision as described in
.Deed 102, Page 24, except shorelands.

10. Based upon the above Certificate of Title, the Attorney General
of the United States approved the title thereto, stating:

"Since the title certificate [Certificate No.
M-11976, which included the railroad tracts in Lots
9 and 11] covers only those parcels of land described
in the quitclaim deed which are being acgquired in fee,
this opinion does not relate to any of the parcels
‘therein described which constitute easements for rail-
road rights of way."

11. On March 8, 1957, Congressman Jack Westland, in behalf of
Petrus Pearson (see Note 4 above) wrote to the Secretary of the
Interior concerning the title of the United States in the railroad
right-of-way as it crossed Government Lots 5 and 6, Section 14,
Township 30 North, Range 9 West, W.M. On March 26, 1957, the
Secretary replied that where the railroad acquired only an easement,
upon abandonment, it passed to the fee owner; however, where the
railroad owned the land in fee, such title had been acquired by the

United States.

12, Congressman Westland, by letter of February 24, 1958, made a
further request to the Secretary for a release of the easement
across Govermment Lots 5 and 6 in behalf of Mr. Petrus Pearson. As
a result, the National Park Service issued a certificate of dis-
claimer, dated December 5, 1958, covering 'Parcel 7a."” It should
be noted that Parcel 7a was listed as an easement in the deed from
the Commercial Salvage Company, while Parcel 7b, which included
Lots 9 and 11 of the Frank Anderson's Subdivision, was described 3
as a fee. It may be argued that, since Lot 11 and part of Lot 9
actually lay in Govermment Lot 6 instead of Govermment Lot 7, the

 United States intended to release the fee title it received in’

Parcel 7b (Lots 9 and 11). There is no merit in this contentiom

for several reasons. First, the disclaimer especially includes

only Parcel 7a and not Parcel 7b. Secondly, the chain of title to
those who claim an interest in Lots 9 and 11 is not through the
Pearsons. Title to Lots 9 and 11 is derived solely through the

chain from the Andersomns, the railroad, and the tax foreclosure.

It i8 evident that all the Secretary intended by the 1958 disclaimer
was, at the request of Congressman Westland, to disclaim any interest
the United States had in the Pearsons' land whichsconsisted of Govern-.
ment Lots 5 and 6, excluding Anderson' s Subdivisionm.
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13. Your file also contains an Indorsement to Policy No. M-11976,
dated September 7, 1971, from the Pioneer Natiomal Title Insurance
Company insuring a fee simple estate in the United States to all

that portion of Lots 9 and 11, Anderscn's Subdlvision as conveyed

by Deed 102 at Page 24.

From a review of the above, we are of the opinion that the United
Stites'has a fee 31mp1e*title41n that tract of land in Lots 9 and
‘11 ‘of Prank Anderson's Subdivision as described in Volume 102 at
Page‘24*of the Clallam County Deed Records. This being the case,
you are without authority to release this title to the clients of
Bart G. Irwin as requested in his letter of Jume 21, 1974. If

these tracts in Lots 9 and 11 are to be disposed of, it must be
accomplished in accordance with applicable laws and regulations
concerning the disposal of federal lands within the Olympic Natiomnal

Pgrk.

We herewith return your file. - 4

»

For the Regional Solicjtor

Assistant Regional Soligitor

Enclosure
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United States Department of the Interior | =
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OFFICE OF THE SOLICITOR

PORTLAND REGION, 1002 N. E. HOLLADAY ST. . . =
P.O. Box 3621, Portland, Oregon 97208 :

August T, 197k

In reply refer to:

Memorandum

TO: Regional Director, Pacific Northwest Region,
National Park Service, Seattle

From: Office of the Regional Solicitor, Portland

Subject: Title of the United States in the Port Angeles and Westerm
Railrcad Right of Way through Lots 9 and 11, Frank Anderson's
Subdivision, Olympic National Park

By memorsndum of July 2L, 1974, we gave you a detailed review of the
title of the United States to the above land. You have asked for a
sumnary cf this title information along with our conclusions.

The United States acquired title to the railrcad tracts in Lots 9 and
11 of Frank Anderson’s Subdivision by deeds from the United States
Svruce Production Corporation, dated November 30, 19i6, and from the
Commercial Salvage Company, dated July 30, 1954, The above tracts
are described as Parcel Tb in the latter deed. This title acquired
by the United States was derived through a deed from the Andersons

tsc Siems, Gary-H. S. Kerbaugh Corp., dated December 5, 1918, and
recorded in Volume 102 at page 24, Clallam County Deed Records. The

‘Washington Title Insurance Company, be Certificate of Title No.

M-11976, dated July 25, 1958, with an endorsement dated September 7,
1971, insured the fee simple title to the above two tracts in Lots 9
and 11 in the United States. -Based upon .this certificate-of title,
th%m; orney -General anproved the~“title to these two tracts. = We),
-zkherefo‘fe";ifzonclud'e ‘that' the United States owtis 8 rée” Simple title

e et S

wmnd described as Parcel ?‘b.

Accord;mg to-the-Att torney " General,™ : some - of". the: nav-cels :obtained by, -
MEEd STa ey Vere only easements and Were :lost,through sbandon: *
@. pchiedsement was obtained -through’ Govermment TLots 5 and™6,
ex,,;,e;;gtf.the ‘pert in Frank Anderson's Subdivision’(Parcel: Q’[a“of,zxthe 3
”e’d) S¥Atthe “request of Congressman Jack Westla.nd T2 behalf -
of Petrus Pearson, the owner of the fee title to Govermment Lots 5

.
-



and 6, the National Park Service disclaimed any interest therein by
disclaimer of December 5, 1958. However, no such disclaimer can be
given for title owned by the United States in fee.

There may be other instances where the United States has acquired a
fee title across private lands by virtue of the above two deeds.
However, each title must be searched separately, and, comsequently,
our comments here are restricted solely to Parcel Tb covering Lots
9 and 11 of Frank Anderson's Subdivision. -

ey

For the Regional Solicitor

C. Richard Neely
Assistant Regional Soligitor

.



